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DIGEST: 

1. Where RFP indicates that, if offeror's proposal 
reveals an apparent conflict of interest, 
offeror will be permitted to negotiate a 
special contract clause to lessen the effects 
of such conflict, agency determination to not 
hold discussions with an offeror which had an 
apparent conflict of interest was unreasonable. 
Since offeror with apparent conflict of 
interest was otherwise technically acceptable, 
award to another offeror on basis of initial 
proposals without discussions was inappropriate 
and based on premature nonresponsibility 
determination. 

2. Agency which improperly awarded contract on 
initial proposals has decided to terminate con- 
tract for convenience and to negotiate with 
original offerors. Agency's proposed method of 
remedying erroneous award, requiring otner 
offerors to reveal substantially similar 
pricing information as a prerequisite to 
participating in negotiations, is not objec- 
tionable. Protester I s price under the awarded 
contract is already disclosed and the other 
offerors have not objected to the proposed 
disclosure . 

3 .  Allegation that one of the offerors under labor 
surplus area set-aside procurement will not 
perform enough contract work in a labor surplus 
area to be eligible for award is dismissed. 
Issue deals with a matter of responsibility; 
before awarding contract to any offeror, agency 
will have to affirmatively determine the 
awardee to be responsible. Our Office does 
not review affirmative determinations of 
responsibility in these circumstances. 
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4. A p p a r e n t  c o n f l i c t  o f  i n t e r e s t  c o n t a i n e d  i n  a 
proposal is p r o p e r l y  a matter f o r  d i s c u s s i o n s  
be tween c o n t r a c t i n g  a g e n c y  and small b u s i n e s s  
o f f e r o r  w i t h  a p p a r e n t  c o n f l i c t  o f  i n t e r e s t  
r a t h e r  t h a n  f o r  r e f e r r a l  to  Smal l  B u s i n e s s  
A d m i n i s t r a t i o n  f o r  c e r t i f i c a t e  o f  competency 

i n d i c a t e d  t h a t  o f f e r o r  w i t h  a p p a r e n t  c o n f l i c t  
of i n t e r e s t  w i l l  be allowed t o  n e g o t i a t e  a 
c o n t r a c t  c lause d e s i g n e d  to  l e s s e n  e f f e c t s  o f  
c o n f l i c t  o f  i n t e r e s t .  

. review. T h i s  is e s p e c i a l l y  so where RFP 

Orkand C o r p o r a t i o n  (Orkand)  and  F a l c o n  R e s e a r c h  and 
Development Company ( F a l c o n )  have  f i l e d  p r o t e s t s  unde r  
request f o r  p r o p o s a l s  (RFP) N o .  WA 82-B090, i s s u e d  by  t h e  
Env i ronmen ta l  P r o t e c t i o n  Agency ( E P A )  t o  o b t a i n  s t a t i s t i c a l  
and m a t h e m a t i c a l  s e r v i c e s  i n  s u p p o r t  of v e h i c l e  emission 
c o n t r o l  a c t i v i t i e s .  Both protesters c o n t e n d  t h a t  t h e r e  were 
i r r e g u l a r i t i e s  i n  t h e  p r o c u r e m e n t  process. 

W e  d e n y  both  protests .  

The s o l i c i t a t i o n ,  a labor  s u r p l u s  area s e t - a s i d e ,  was 
i s s u e d  o'n Augus t  18,  1982 ,  and r e q u i r e d  s u b m i s s i o n  o f  
i n i t i a l  p r o p o s a l s  by September  17. O f f e r s  were s u b m i t t e d  
by F a l c o n ,  Orkand,  and L e o  Br ieman,  Ph.D. Orkand ' s  o f f e r  
was t h e  lowest cost p r o p o s a l  and  F a l c o n ' s  o f f e r  was t h e  
second lowest. Even though t h e  RFP s t a t e d  t h a t  award would 
be made to  t h e  " t e c h n i c a l l y  accep tab le - - low r e s p o n s i b l e  
o f f e r o r , "  t h e  c o n t r a c t i n g  o f f i c e r  made award to F a l c o n  on 
September  29 on  t h e  b a s i s  of i n i t i a l  p r o p o s a l s .  T h i s  
d e c i s i o n  was based  on a d e t e r m i n a t i o n  t h a t  because t h e r e  was 
a n  a p p a r e n t  o r g a n i z a t i o n a l  c o n f l i c t  o f  i n t e r e s t ,  Orkand was 
n o n r e s p o n s i b l e .  

Orkand p r o t e s t e d  t o  o u r  O f f i c e  on  t h e  basis  t h a t ,  s i n c e  
Orkand i s  a small b u s i n e s s  c o n c e r n ,  t h e  matter o f  i ts non- 
r e s p o n s i b i l i t y  s h o u l d  have been  r e f e r r e d  t o  t h e  Smal l  Busi-  
n e s s  A d m i n i s t r a t i o n  ( S B A )  f o r  r e v i e w  unde r  i t s  c e r t i f i c a t e  
o f  competency  ( C O C )  p r o c e d u r e s .  A f t e r  r e v i e w  o f  t h e  
protest ,  EPA d e t e r m i n e d  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  had 
e r r e d  i n  r e j e c t i n g  Orkand w i t h o u t  r e f e r r i n g  t h e  matter to  
SBA i n  accord with F e d e r a l  P rocuremen t  R e g u l a t i o n s  (FPR)  
S 1-1.708-2 (1964 ed. ,  amend. 1 9 2 ) .  
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EPA b e l a t e d l y  r e f e r r e d  t h e  matter t o  SBA. By l e t t e r  of 
November 15, 1982 ,  SBA a d v i s e d  EPA t h a t  i t  would p e r f o r m  a 
COC r e v i e w  o n l y  i f  EPA would s t a t e  i n  w r i t i n g  t h a t  it would 
t e r m i n a t e  t h e  F a l c o n  c o n t r a c t  f o r  c o n v e n i e n c e  and  award to  
Orkand i f  t h e  SBA i s s u e d  a COC t o  Orkand. EPA would n o t  
g u a r a n t e e  award  to  Orkand i f  i t  was found t o  b e  c o m p e t e n t  by 
the SBA b e c a u s e ,  i n  E P A ' s  v i e w ,  e v e n  i f  SBA d e t e r m i n e d  t h a t  
Orkand was r e s p o n s i b l e ,  Orkand would s t i l l  h a v e  a n  a p p a r e n t  
c o n f l i c t  of i n t e r e s t  i n  i t s  proposal. 

Upon r e e x a m i n a t i o n  of t h e  matter, EPA d e t e r m i n e d  t h a t  
t h e  c o n t r a c t i n g  o f f i c e r  s h o u l d  have  h e l d  d i s c u s s i o n s  w i t h  
Orkand r e g a r d i n g  t h e  a p p a r e n t  c o n f l i c t  of i n t e r e s t  c o n t a i n e d  
i n  its  i n i t i a l  proposal r a t h e r  t h a n  making a n  award t o  
F a l c o n  w i t h o u t  d i s c u s s i o n s  o n  t h e  b a s i s  o f  i n i t i a l  pro- 
posals. EPA r e p o r t e d  t o  o u r  O f f i c e  o n  November 16 t h a t  it 
had d e c i d e d  t o  t e r m i n a t e  F a l c o n ' s  c o n t r a c t  and  was g o i n g  to  
resolicit  t h e  r e q u i r e m e n t  and  t h a t  t h e  s e c o n d  n e g o t i a t e d  
p r o c u r e m e n t  would be  l i m i t e d  to  t h e  o r i g i n a l  t h r e e  
o f f e r o r s .  A c c o r d i n g l y ,  EPA t e r m i n a t e d  F a l c o n ' s  c o n t r a c t  
e f f e c t i v e  November 29. On December 7, Orkand w i t h d r e w  i t s  
o r i g i n a l  p r o t e s t  w i t h  o u r  O f f i c e .  

F a l c o n  p r o t e s t e d  t h e  t e r m i n a t i o n  o f  i t s  c o n t r a c t  on 
December 7. F a l c o n  c o n t e n d s  t h a t  t h e  o r i g i n a l  award to  i t  
was proper and  t h a t  t h e  EPA's p r o p o s e d  r e s o l i c i t a t i o n  f rom 
t h e  o r i g i n a l  t h r e e  o f fe rors  w i l l  r e s u l t  i n  a n  a u c t i o n  i n  
c o n t r a v e n t i o n  o f  FPR S 1-3 .805-1 (b )  (1964  e d . ,  amend. 153) 
b e c a u s e  EPA is g o i n g  t o  allow o f f e r o r s  t o  revise t h e i r  
offers  (pr ice  and  t e c h n i c a l )  and  F a l c o n ' s  p r e v i o u s l y  awarded 
c o n t r a c t  is a matter of p u b l i c  record. F a l c o n  a l so  con tenc i s  
t h a t  EPA's proposed r e m e d i a l  a c t i o n s  a r e  t h e  r e s u l t  of " a n  
o b v i o u s  o v e r r e a c t i o n  to  O r k a n d ' s  b i d  p r o t e s t ,  which  may n o t  
have  b e e n  f i l e d  t i m e l y . "  I n  a d d i t i o n ,  F a l c o n  a r g u e s  t h a t  
Orkand d o e s  n o t  q u a l i f y  as  a l a b o r  s u r p l u s  area c o n t r a c t o r  
and, t h e r e f o r e ,  is n o t  e l i g i b l e  for t h i s  s e t - a s i d e  award.  

On J a n u a r y  31 ,  1983 ,  Orkand f i l e d  a l e t t e r  w i t h  o u r  
O f f i c e  which  i n d i c a t e d  t h a t  i t  was i n t e r e s t e d  i n  F a l c o n ' s  
protest and  t h a t  i t  was r e v i v i n g  t h e  e a r l i e r  pro tes t  which  
it had wi thd rawn  o n  December 7.  E s s e n t i a l l y ,  Orkand ques- 
t i o n s  t h e  v a l i d i t y  of t h e  award to  F a l c o n  i n  t h e  f i r s t  place 
and w a n t s  o u r  O f f i c e  t o  d e c i d e  w h e t h e r  t h e  matter of i t s  
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a l l e g e d  o r g a n i z a t i o n a l  c o n f l i c t  of in te res t  s h o u l d  have b e e n  
r e f e r r e d  t o  t h e  SBA for r e s o l u t i o n  u n d e r  COC p r o c e d u r e s  or 
whethe r  i t  s h o u l d  now be r e s o l v e d  t h r o u g h  n e g o t i a t i o n s  
be tween EPA and Orkand. 

The c o n t r a c t i n g  o f f i c e r  r e j e c t e d  Orkand ' s  i n i t i a l  
proposal o n  t h e  basis  t h a t  Orkand w a s  n o n r e s p o n s i b l e  b e c a u s e  
its  proposed  project manager  had a n  a p p a r e n t  c o n f l i c t  o f  
i n t e r e s t .  The proposed project manager is  a n  employee o f  a 
s u b c o n t r a c t o r  l i s t e d  i n  O r k a n d ' s  proposal. T h a t  subcon- 
tractor and t h e  p roposed  p r o j e c t  manager ,  i n  p a r t i c u l a r ,  
c u r r e n t l y  r e p r e s e n t  Suba ru  o f  America b e f o r e  t h e  Manufac- 
t u r i n g  Operations D i v i s i o n  o f  EPA, which is  t h e  d i v i s i o n  of 
EPA p r o c u r i n g  t h e s e  s e r v i c e s  i n  s u p p o r t  o f  its v e h i c l e  
e m i s s i o n  c o n t r o l  a c t i v i t i e s .  The RFP c o n t a i n e d  a clause, 
e n t i t l e d  " O r g a n i z a t i o n a l  C o n f l i c t  o f  I n t e r e s t  R e p r e s e n t a -  
t i o n , "  i n  which  Orkand had c e r t i f i e d  t h a t  i t  had no  c o n f l i c t  
of i n t e r e s t .  The " C o n f l i c t  o f  I n t e r e s t  R e p r e s e n t a t i o n "  
clause also s ta ted :  

"If t h i s  r e p r e s e n t a t i o n ,  as  c o m p l e t e d  by 
t h e  o f f e r o r ,  or o t h e r  i n f o r m a t i o n  a v a i l a b l e  to 
t h e  C o n t r a c t i n g  O f f i c e r ,  i n d i c a t e s  t h e  e x i s -  
t e n c e  of a n  o r g a n i z a t i o n a l  c o n f l i c t  o f  
i n t e r e s t ,  t h e  C o n t r a c t i n g  O f f i c e r  w i l l  d e t e r -  
mine w h e t h e r  a c o n f l i c t  d o e s  e x i s t .  If t h e  
C o n t r a c t i n g  O f f i c e r  d e t e r m i n e s  t h a t  a c o n f l i c t  
e x i s t s ,  t h e  o f f e r o r  sha1.l n o t  r e c e i v e  an award 
u n l e s s  t h e  c o n f l i c t  c a n  be a d e q u a t e l y  a v o i d e d ,  
e l i m i n a t e d ,  or n e u t r a l i z e d  t h r o u g h  t h e  i n c l u -  
s i o n  o f  a special  c l a u s e  i n  t h e  c o n t r a c t .  The 
o f f e r o r  w i l l  be permitted to  n e g o t i a t e  t h e  
terms o f  s u c h  a s p e c i a l  c l a u s e . "  

E s s e n t i a l l y ,  EPA a r g u e s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
s h o u l d  n o t  have rejected Orkand o u t r i g h t ,  b u t  s h o u l d  have 
n e g o t i a t e d  w i t h  Orkand t o  see i f  a r ea l  c o n f l i c t  of i n t e r e s t  
e x i s t e d  o r  w h e t h e r  t h e  e f f e c t s  o f  t h e  c o n f l i c t  c o u l d  be 
" a v o i d e d ,  e l i m i n a t e d ,  o r  n e u t r a l i z e d "  by  i n c o r p o r a t i n g  a 
special  c l a u s e  i n  t h e  c o n t r a c t  a s  allowed by  t h e  terms o f  
t h e  RFP. Thus ,  EPA c o n c l u d e s  t h a t  award t o  F a l c o n  w i t h o u t  
h o l d i n g  d i s c u s s i o n s  was imprope r .  EPA also p o i n t s  o u t  t h a t  
t h e  Technica l .  E v a l u a t i o n  P a n e l  found Falcon's proposal to  oe 
u n a c c e p t a b l e  d u e  to c a n c e r n s  a b o u t  t h e  i n d i v i d u a l  l i s t e d  by 
Fa lcon  a s  i t s  project manager .  Even though  t h e  c o n t r a c t i n g  

- - m'.1----- - 
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o f f i c e r  a p p a r e n t l y  r e s o l v e d  a n y  problems r e l a t e d  to F a l c o n ' s  
project manager  to h i s  own s a t i s f a c t i o n ,  EPA reports t h a t  
d i s c u s s i o n s  w i t h  F a l c o n  would have  been  appropriate 
c o n c e r n i n g  t h e  i s s u e .  

The c o n t r a c t i n g  o f f i c e r  
s h o u l d  n o t  have  found Orkand to b e  n o n r e s p o n s i b l e  w i t h o u t  a t  
l eas t  g i v i n g  Orkand a n  o p p o r t u n i t y  to cure t h e  a p p a r e n t  
c o n f l i c t  of i n t e r e s t .  The above-quoted  RFP p r o v i s i o n  makes 
it clear  t h a t ,  i n  a s i t u a t i o n  s u c h  as  t h i s ,  d i s c u s s i o n s  are 
c o n t e m p l a t e d .  The p u r p o s e  o f  s u c h  d i s c u s s i o n s  is to  see i f  
t h e  c o n f l i c t  c a n  be  e l i m i n a t e d  or w h e t h e r  a c o n t r a c t  c l a u s e  
c a n  be f a s h i o n e d  t o  l e s s e n  t h e  e f f e c t s  o f  s u c h  a c o n f l i c t .  
Our review o f  t h e  t e c h n i c a l  e v a l u a t i o n  memorandum shows t h a t  
of t h e  t h r e e  o f f e r o r s ,  o n l y  F a l c o n  was i n i t i a l l y  found t o  
be t e c h n i c a l l y  u n a c c e p t a b l e .  I n  a c c o r d  w i t h  1 0  U . S . C .  
s 2 3 0 4 ( g )  ( 1 9 7 6 ) ,  w r i t t e n  o r  o r a l  d i s c u s s i o n s  g e n e r a l l y  m u s t  
be h e l d  w i t h  a l l  r e s p o n s i b l e  o f f e r o r s  who s u b m i t  proposals 
w i t h i n  t h e  c o m p e t i t i v e  r a n g e .  The d e t e r m i n a t i o n  of t h e  
c o m p e t i t i v e  r a n g e  is p r i m a r i l y  a matter o f  a d m i n i s t r a t i v e  
d i s c r e t i o n  which  w e  w i l l  n o t  d i s t u r b  a b s e n t  a c lear  showing 
t h a t  t h e  d e t e r m i n a t i o n  is u n r e a s o n a b l e .  I- J o u l e  T e c h n i c a l  
C o r p o r a t i o n ,  B-197249, September  30, 1980,  80-2 CPD 231. 
The p u r p o s e  o f  h o l d i n g  d i s c u s s i o n s  is to g i v e  o f f e r o r s  
w i t h i n  t h e  c o m p e t i t i v e  r a n g e  a n  o p p o r t u n i t y  t o  r e s o l v e  a n y  
d e f i c i e n c i e s .  ABC Management S e r v i c e s ,  PP I n c .  ( R e c o n s i d e r a -  
t i o n ) ,  53  Comp. Gen. 584 ( 2 9 7 4 1 ,  74-1 CPD 67. I n  view OF 
t h e  terms of t h e  RFP, which c o n t e m p l a t e d  n e g o t i a t i o n  o f  a 
c l a u s e  i f  n e c e s s a r y  to l e s s e n  t h e  e f f e c t s  of a n y  c o n f l i c t  
o f  i n t e r e s t ,  w e  c a n n o t  f i n d  EPA's d e t e r m i n a t i o n  t h a t  Orkand 
is w i t h i n  t h e  competit ive r a n g e  and e n t i t l e d  t o  d i s c u s s i o n s  
c o n c e r n i n g  its a p p a r e n t  c o n f l i c t  of i n t e r e s t  t o  b e  
u n r e a s o n a b l e ,  K e  a g r e e  w i t h  EPA t h a t  t h e  c o n t r a c t i n g  
o f f i c e r ' s  d e t e r m i n a t i o n  t h a t  Orkand was n o n r e s p o n s i b l e  was 
p r e m a t u r e .  W e  a lso a g r e e  w i t h  EPA t h a t ,  i n  t h e s e  c i rcum-  
s t a n c e s ,  t h e  d e c i s i o n  t o  award t o  F a l c o n  on  t h e  basis  o f  
i n i t i a l  proposals was i n a p p r o p r i a t e .  

W e  a g r e e  w i t h  EPA's pos i t ion .  

I n  view o f  o u r  c o n c l u s i o n s ,  above ,  w e  m u s t  n e x t  r e v i e w  
EPA's p r o p o s e d  r e m e d i a l  a c t i o n s .  EPA t e r m i n a t e d  F a l c o n ' s  
contract b e c a u s e  o f  i ts d e t e r m i n a t i o n  t h a t  t h e  award was 
i m p r o p e r l y  made. EPA proposes t o  r e o p e n  t h e  c o m p e t i t i o n ,  
b u t  l i m i t e d  to  o n l y  t h e  t h r e e  o r i g i n a l  o f f e r o r s .  EPA 
f u r t h e r  p r o p o s e s  to r e q u i r e  Orkand and L e o  Br ieman,  Ph.D., 
to reveal t h e  p r i c e s  t h e y  q u o t e d  f o r  t h e  b a s i c  p e r i o d  i n  
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their initial proposals because EPA revealed Falcon's basic 
period price when it erroneously awarded the contract to 
Falcon. Falcon contends that this approach will result in 
a prohibited auction. 

While the FPR prohibits auctions (FPR S 1-3.805-1(b) 
(1964 ed., amend. 153)) , the record shows that Orkand has 
agreed to release of its price; the other offeror, Leo 
Brieman, Ph.D., has been advised he will have to reveal his 
initial price and has not objected, insofar as the record 
indicates. Further, Falcon cannot complain that disclosure 
of the other offerors' prices will work to its competitive 
disadvantage. Accordingly, we do not object to EPA's 
proposed method of remedying the erroneous award. 

protest was the catalyst which caused EPA's "overreaction" 
and that Orkand's original protest may have been untimely, 
we consider the timeliness of that protest to be irrelevant. 
Once EPA reviewed the matters raised by Orkand's protest, it 
acted within its authority in attempting to remedy prior 
improprieties. - See, for example, NonPublic Educational 
Services, Inc., B-207306.2, October 20, 1982, 82-2 CPD 348. 

perform enough of the work in a labor surpl s area and is, 

. 
Concerning Falcon's charge that Orkand's original 

With regard to Falcon's contention that Orkand will not 

therefore, ineligible, this issue of protes Y deals with an 
aspect of Orkand's responsibility. -- Bradford Dyeing Associa- -_I_ 

tion. Inc., B-208026, Auqust 18, 1982, 82-2 CPD 151. Before 
any award can be made to-Orkand, it will have to be deter- 
mined to be responsible. Since we no longer review chal- 
lenges to an agency's affirmative determination of a firm's 
responsibility in these circumstances, this portion of 
Falcon's protest is dismissed. Bradford Dyeing Association, 
Inc., supra. 

Finally, concerning whether Orkand's apparent conflict 
of interest is properly a matter for discussion or for 
resolution by the SBA as part of its COC review, we find, as 
indicated above, that it is a matter for discussion between 
EPA and Orkand. We have held that in negotiated procure- 
ments, it is appropriate to use traditional responsibility 
factors as technical evaluation criteria and to judge 
technical proposals on that basis. Further, if a small 
business is found to be technically deficient in such areas, 

- 
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COC procedures are not applicable. --- See Anderson Engineerin9 
and Testing Company, B-208632, January 31, 1983, 83-1 CPD 
99. However, we are not finding that, should EPA find 
Orkand to be nonresponsible, it need not refer the matter to 
SBA for its review. We are merely holding that the conflict 
of interest matter is an appropriate subject for discussions 
and technical evaluation. 

1p-v- 

The protests are denied. 

Cornpt roll er "Gen e ra 1 
of the United States 




